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Protest that award using small purchase procedures was 
improper because the procuring agency alleqedly made award 
on a different basis than orally negotiated is denied where 
the protester mistakenly concluded that preliminary inquiry 
with it to determine minimum needs made by unauthorized 
procuring officials constituted oral neqotiations. 

DBCISIOII 

Lundia protests the award of a purchase order to Interior 
Metal and Erection Company (IMEC) to perform all aspects of 
moving a filing and storage system from the Matomic 
Building, Washington, D.C., to the Government Printing 
Office (GPO), Receiving Station, Laurel, Maryland. The 
requirement was orally solicited by the Nuclear Regulatory 
Commission (NRC) pursuant to small purchase procedures under 
requisition No. 806623. Lundia contends that offerors 
competed on an unequal basis because the specifications 
reflected in the purchase order allegedly were different 
from the requirements that NRC orally related to quoters 
during negotiations. 

We deny the protest. 

T h i s  procurement was to move a Lundia PD-1 power filing and 
storage system. Since Lundia had manufactured the system, 
personnel from NRC’s Freedom of Information and Publication 
Services (FIPS) contacted Lundia f o r  advice on how to move 
the system. On August 31, 1988, F I P S  provided NRC procure- 
ment officials with a requisition which described the work 
required to move the system to the GPO Receiving Station. 
Because of an impending agency move, dismantling and removal 
of the system from t h e  Matomic Building had to be completed 
by Sept embe r 7. 



The purchasing agent  t h a t  conducted n e g o t i a t i o n s  states i n  
an a f f i d a v i t  t h a t  four  firms, inc luding  Lundia, were 
con tac t ed  by te lephone between August 31 and September 1 .  
The purchasing agent  read the en t i re  s p e c i f i c a t i o n ,  as it 
appeared i n  the  r e q u i s i t i o n ,  t o  Lundia and one o the r  f i rm 
while  ano the r  f i r m  i n d i c a t e d  t h a t  it was not  i n t e r e s t e d  due 
t o  the  s h o r t  time frame f o r  performance. The remaining 
f i rm,  Commercial Transfer Systems (CTS) was contac ted  and 
read the  s p e c i f i c a t i o n  by the  purchasing a g e n t ' s  supe rv i so r .  
Lundia quoted a p r i c e  of $ 1 9 , 8 2 4 . 1 1 ,  IMEC quoted a price of 
$ 1 9 , 5 0 0 ,  and CTS quoted a p r i c e  of $2O,OOO. Since IMEC was 
t h e  low q u o t e r ,  on September 2 ,  M C  awarded t h e  contract t o  
IMEC. On September 1 4 ,  NRC advised  our Office of i t s  
d e c i s i o n  t o  proceed with performance notwithstanding t h e  
p r o t e s t .  

L u n d i a  contends t h a t  NRC caused it t o  b e l i e v e  t h a t  certain 
requirements  which d i d  not  appear  on the purchase order- 
s u c h  as new decking,  s a f e t y  ramp, t i l e ,  and a 2-year p a r t s  
and l abor  warranty--were required t o  meet t h e  agency 's  
needs. Lundia a rgues  t h a t  these a d d i t i o n a l  items caused its 
q u o t a t i o n  t o  be s u b s t a n t i a l l y  h ighe r  t han  necessary  t o  meet 
t h e  requirement l i s t e d  i n  t h e  purchase order issued t o  
IMEC. F u r t h e r ,  Lundia a l s o  has  submitted sworn statements 
from i tself  and CTS which deny t h a t  NRC read any 
s p e c i f i c a t i o n  t o  q u o t e r s .  

Lundia states t h a t  FIPS c o n t a c t e d  it i n  August a b o u t  
re locat ing t h e  Lundia PD-1 system. Because there were no  
s p e c i f i c a t i o n s  descr ib ing  t h e  work, Lundia states it was 
forced t o  a s k  FIPS s e v e r a l  q u e s t i o n s  i n  o rde r  t o  determine 
t h e  agency 's  needs. During t h e  conversa t ion ,  Lundia states 
t h a t  it suggested,  and FIPS agreed,  t h a t  new decking and a 
ramp be provided w i t h  a t i l e  covering instead of t h e  
e x i s t i n g  c a r p e t ,  s i n c e  t h e  system would be l oca t ed  i n  a 
warehouse o u t  of p u b l i c  view. Lundia f u r t h e r  states t h a t  
FIPS agreed t h a t  t h e  e x i s t i n g  area should be broom cleaned 
and a l l  waste material removed af ter  r e l o c a t i n g  the  system 
and t h a t  a 2-year warranty p e r i o d  was desirable. Lundia 
alleges t h a t ,  a t  t h i s  t i m e ,  it provided FIPS w i t h  a p r i c e  
f o r  doing the  work and FIPS only  ind ica t ed  t h a t  t h e  
procurement o f f i c e  would be c a l l i n g  t o  confirm p r i c ing .  
Therefore ,  Lundia s ta tes  t h a t  when the purchasing a g e n t  
con tac t ed  it on September 1 ,  it was only t o  confirm its 
p r i c e  of $ 1 9 , 8 2 4 . 1  1 . 
W e  g e n e r a l l y  l i m i t  our c o n s i d e r a t i o n  of p r o t e s t s  a g a i n s t  t h e  
c o n t r a c t i n g  agency 's  approach t o  d e f i n i n g  t h e  f i e l d  of 
compet i t ion  f o r  small pu rchases  s i n c e  small purchase 
procedures  permit purchases w i t h o u t  t h e  need t o  maximize 

2 B-2 3 2 4 9 4 



competi t ion.  Brennan Assoc ia t e s ,  Inc. ,  8-231554,  Sept.  1 ,  
1988,  88-2 CPD 1 203.  However, once t h e  f i e l d  of competi- 
t i o n  is e s t a b l i s h e d  for a small purchase,  t h e  procurement 
m u s t  be conducted i n  a manner c o n s i s t e n t  with t h e  p r i n c i p l e s  
of f a i r  and open compe t i t i on  i n h e r e n t  i n  any procurement. 
Id  . 
Based on what occurred p r i o r  t o  t h e  negot ia t ion process ,  it 
appears t h a t  L u n d i a  is confus ing  FfPS's pre l iminary  i n q u i r y  
about  moving t h e  systems w i t h  t h e  o r a l  nego t i a t ions .  That 
in fo rma t iona l  i n q u i r y  was made by FIPS p r i o r  t o  t h e  o r a l  
n e g o t i a t i o n s  i n  o rde r  t o  d r a f t  a r e q u i s i t i o n  r e f l e c t i n g  its 
minimum needs, not  by au tho r i zed  procuring o f f i c i a l s .  
However, L u n d i a ' s  argument and its sworn statement are 
premised on t h e  argument t h a t  t h i s  conversa t ion  c o n s t i t u t e d  
d i s c u s s i o n s  d u r i n g  which t h e  s p e c i f i c a t i o n s  were established 
and a t  which t i m e  L u n d i a  submi t ted  its quote. Lundia goes  
o n  t o  assert  t h a t  t h e  September 1 n e g o t i a t i o n s  were merely 
f o r  t h e  purposes  of conf i rma t ion  and t h a t  "because my 
f i g u r e s  were known beforehand, [ N R C ' s ]  r e q u e s t  was simply t o  
confirm t h e  p r i c ing  f i g u r e s . "  

- 

Lundia is miscons t ru ing  t h e  i n i t i a l  i n q u i r y  from FIPS as the 
n e g o t i a t i o n s .  In  fac t ,  t h e  requirements  which Lundia 
states were d iscussed  i n  t h a t  p re l imina ry  conversa t ion  
s imply do not appear i n  t h e  w r i t t e n  r e q u i s i t i o n  t h a t  was 
used by t h e  purchasing agent ,  who was the only person wi th  
whom Lund ia  spoke who had a u t h o r i t y  t o  conduct n e g o t i a t i o n s  
for NRC. Rather ,  t h e  r e q u i s i t i o n  c o n t a i n s  t h e  i d e n t i c a l  
s p e c i f i c a t i o n s  which appear  i n  t h e  purchase order .  While 
Lundia understood t h e  purchasing a g e n t ' s  ca l l  to be merely a 
request t o  confirm t h e  substance of the  ear l ier  ca l l ,  t h e  
purchasing agent  was r eques t ing  a quote  on t h e  basis of the 
c u r r e n t  r e q u i s i t i o n  s p e c i f i c a t i o n s .  However, a l though there  
was a misunderstanding,  there is  no evidence t h a t  t h e  
purchasing agent  acted i n  a manner which was intended t o  
mislead Lundia. W e  have recognized t h a t ,  while un fo r tuna te ,  
misunderstandings are l i k e l y  t o  r e s u l t  under  small purchase  
procedures  when q u o t a t i o n s  are s o l i c i t e d  o r a l l y .  Neverthe- 
less, t h a t  a m i s u n d e r s t a n d i n g  a r i s e s  does not  e s t a b l i s h  a 
v a l i d  basis for p r o t e s t  u n l e s s  t h e  p r o t e s t e r  can show t h a t  
it was i n t e n t i o n a l l y  mis led  by c o n t r a c t i n g  personnel .  See 
Porta-Fab C o r p . ,  B-213356, May 7 ,  1984, 84-1 CPD y 5 1 1 .  
Here, since t h e r e  i s  no i n d i c a t i o n  t h a t  t h e  purchasing agent  
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d e l i b e r a t e l y  m i s l e d  Lundia concerning the spec--f i c a t i o n s ,  w e  
find no b a s i s  t o  conclude  that  N R C ' s  award to IMEC was 
improper. 

The protest is  den ied .  

d a k a a , i n k  General Counsel  
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